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RECENT AMERICAN DECISIONS. 

Supreme Court of Pennsylvania. 
ANGIER v. ANGIER. 

An application for divorce, on the ground of desertion, must make out 
with reasonable certainty every element of the statutory cause, or no decree 
can be granted. 

The statute of Pennsylvania requires, moreover, that the application shall 
be made " in sincerity and truth for the causes mentioned," and if the court 
be of an opinion, on the evidence, that the libellant has not shown good faith 
in the application, and that the acts complained of were the natural result of 
his own management and scheming to that end, a decree will be refused. 

Evidence of libellant's acts and conduct towards his wife, is therefore admis- 
sible to show his motives in the application. 

Where husband and wife had been living together in their own house, and 
during her absence (with his leave) he broke up the household, and notified her 
that he had taken rooms at a boarding house, which would be " ready for 
occupancy" at a certain time, and requested her to " have the furniture belong- 
ing to you removed" from the former residence, " or give me such directions 
as may be necessary about it," and she refused to join him at the boarding 
house ; in a suit by him for a divorce on the ground of desertion, she was 
entitled to show that his object was to force her to stay away from him, or to 
leave him if she did join him. An offer to prove " a series of humiliating 
language and opprobrious epithets addressed to her in the presence of her 
servants," should have been admitted, to show his motives, though it might 
not be sufficient to entitle her to a divorce or even to justify her iff leaving 
him. 

This case is to be distinguished from Eshbachv. Eshbach, 11 Harris, 343, and 
others which rule that if a wife deserts the habitation of her husband, she is 
only justified by such acts as would entitle her to a divorce. Here the husband 
broke up the home, and never in good faith offered her another. 

Under the circumstances of this case, a direction to the jury that " as to the 
suggestion that the libellant's object in breaking up the establishment was to 
effect the separation; and to effect the desertion of his wife — this cannot be 
material, so long as he provided a home which he offered her. Even if he 
desired the separation, so long as he provided a home, and there was no con- 
sent on his part that she should stay from it, she was not justified in doing so 
by apprehensions that she might not be so happy as she was at the old home," 
was error. 

Special matters may be given in evidence under a general plea, without 
notice, where no notice is required by rule of court, and no demand for it is 
made beforehand by the opposite party. 

This was a libel for divorce by the husband on the ground 
of desertion. The jury, under the instructions of the court 



336 ANGIER v. ANGIER. 

below, found the fact of desertion, and the court entered a 
decree, from which respondent appealed to this court. The 
facts sufficiently appear in the opinion of the court. 

Guillou, for appellant. 

Northrop, for appellee. 

The opinion of the court was delivered by 

Thompson, 0. J. — One of the grounds for a divorce from the 
bonds of matrimony contained in the Act of 13th of March, 1815, 
is for wilful and malicious desertion, and absence of one party 
from the habitation of the other, without reasonable cause, for 
the space, or during the period of two years. The applicant 
for a divorce on this ground must establish with sufficient cer- 
tainty, each and every of these ingredients, as elements neces- 
sary to constitute desertion within the meaning of the act. 
They all must co-exist in proof, or no decree can be granted. 

Collusive applications for divorce are strictly forbidden by 
the statute, and, in order to guard against, them, any pre- 
sumption that such is the case must be negatived in the out- 
set by the oath of the party applying, setting forth that the 
application is " not made out of levity, or by collusion, and for 
the mere purpose of being freed and separated, * * * 
but in sincerity and truth for the causes mentioned in said 
petition." Whatever, therefore, may be the grounds upon 
which an application is made, the libellant must, by his or 
her oath, make it appear to the court that for that cause, and 
for that alone, a divorce is desired and claimed. 

This is the applicant's prima fade case and it is made out 
when the petitition is in form, and sworn to. But as in every 
other proceeding in law or equity, this prima facie case may 
be overturned or disproved. If it should be shown in any 
case that the application is not, in fact, based upon the grounds 
stated, but that the causes set out are merely to advance a 
scheme or trick to make out a technical case to sever the 
bonds of matrimony, no court would permit the application to 
be successful. It would be against law, justice and truth to do 
so. Courts ought never to sever the marriage contract, but 
where the application is made " in sincerity and truth," for the 
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causes set forth, and no other, and fully sustained by testi- 
mony. 

In this view of the law we think the learned judge below 
pushed a principle, that may be all right in some cases, too 
far, when he said, in view of the evidence in this case, "that 
as to the suggestion that the libellant's object in breaking up 
the establishment (his house) was to effect the separation, and 
effect the desertion of his wife — this cannot be material so 
long as he provided a home, which he offered her. Even if he 
desired the separation, so long as he provided a home, and 
there was no consent on his part that she should stay from it, 
she was not justified in doing so by apprehensions that she 
might not be so happy as she was at the old home." 

This view overlooked the testimony in the case in one 
important aspect, and prevented the jury from inferring from 
it facts it was full of in another. 

The alleged desertion of the respondent was attempted to 
be established by proof that after the libellant had broken up 
his home, in the absence of his wife, without consultation or 
any knowledge of an intention to do so communicated to 
her, she failed to go to quarters proffered to her at a board- 
ing house. He was, in point of fact, the first to desert. It 
must be remembered that he claims no desertion by proof 
■against his wife until after he had broken up their household 
establishment and left, and formally notified her to take pos- 
session of her share of the household goods. Was she bound 
to follow him if she had good reason to believe that his move- 
ments were solely with a view to force her to desert his habi- 
tation, and thus make a case for him ? Was he not bound to 
exhibit a case of good faith on his part, in order to be entitled 
to charge bad faith on hers ? If the evidence was full to the 
fact that he desired to get rid of his wife previous to his 
giving up housekeeping, and that all that he did afterwards 
was to consummate that design, was he entitled to be divorced ? 
Would that be a divorce applied for " in sincerity and truth ?" 
viz., for the desertion of his wife, if he had labored and 
schemed to provoke that desertion ? This cannot be, unless 
the necessity of possessing a good cause is no merit in divorce 
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proceedings. But this charge of the learned judge deprived 
the libellant of the inferences from the testimony, that the 
whole thing was concocted in fraud of the divorce laws ; and 
his notification of a room for her at a boarding house was but 
a part of a scheme to throw off the bonds into which he had 
voluntarily entered, and which, from caprice or other cause, 
had become annoying to him. She was entitled to such in- 
ference from the testimony, if legitimate, and this was for the 
jury, but was forestalled by this view of the law. 

There was no desertion from the habitation of the libellant 
by the respondent, and in this respect the case is very differ- 
ent from the cases cited to show that if a wife deserts the 
habitation of her husband, or the husband turns a wife out 
of doors, that such acts can only be justified by reasons which 
would entitle the party to a divorce. Of this character are the 
cases of Eshbachv. Eshbach, 11 Harris, 343; Grove's Appeal, 
1 Wr., 443, and Gorton v. Gorton, 12 Id., 226. Here the libel- 
lant left without any cause or reason, as disclosed to his wife. 
The doctrine advanced was that she was bound to follow his 
footsteps, notwithstanding every act might persuade her that 
he did not desire her association as a wife. If she failed to 
do so under such circumstances, after expressing herself en- 
tirely willing if he desired it, is wilful and malicious deser- 
tion to be inferred against her ? By first leaving his habita- 
tion, he gave his wife the opportunity of showing why he did 
it, and why and wherefore she did not follow ; and if she could 
show by his acts and declarations that he in fact did not de- 
sire her to follow and live with him, would such a failure neces- 
sarily furnish reason for an inference of wilful and malicious 
desertion from his bed and board ? In Bishop v. Bishop, 6 
C, 412, we held that wilful and malicious desertion was not to 
be inferred from a refusal on part of the wife to cross the 
ocean and join a husband who had broken up their household 
establishment and emigrated to America. We thought her 
case entitled to be considered in the light of the difficulties 
put before her by her husband voluntarily and without any con- 
trolling necessity, and that proof in addition to the absence 
of the wife, was necessary in order to establish the desertion 
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to be of the character required by the Act of Assembly. 
We gave her the advantage of the presumption of innocence 
until the contrary should be established. Had she deserted 
her husband's habitation without reasonable cause before he 
left England, a different case would doubtless have been pre- 
sented. So indeed would it have been in the case in hand. 
For it has been held in the cases referred to, supra, that un- 
less turned out by her husband, or leaving him for causes 
which would entitle her to a divorce, the desertion meant by 
the Act of Assembly would be inferred — for the act gives 
this effect to such absence without there be reasonable cause ; 
and reasonable cause has been settled to be, such cause as 
would entitle to a divorce. 

Although the wife in this case might not be justified to the 
extent of being entitled to a divorce on account of the bad 
faith of her husband in breaking up his establishment with a 
design ultimately to force her to desert him, nor even to prevent 
him from obtaining one if she persisted in refusing to rejoin 
him if he desired her to do so in good faith ; yet she might 
undoubtedly show that all that had been done in breaking 
up housekeeping by her husband, was with a view to put him- 
self into a position to claim a divorce from her, as a good 
reason why she did not follow him to become the victim of 
his schemes. In such a condition of things, neither party 
could claim a divorce, — their case would not be within the 
Act of Assembly. This sort of proof would be a mode of 
negativing the charge of wilful and malicious desertion. He 
could not claim a divorce based upon his own schemes to pro- 
mote it. To allow this would be to permit him to do what the 
law forbids, namely, to take advantage of his own wrong. 
We think, therefore, the learned judge erred in the instruc- 
tions referred to, and which we need not further discuss. 

We are also of opinion that the learned Judge erred in 
refusing the offer of respondent to prove a series of " hu- 
miliating language and opprobrious epithets addressed to her 
in the presence of her servants." 

This testimony should have been admitted as pertinent to 
the question of the motives of the libellant in breaking up 
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his household establishment, and to show that the object of 
the libellant in doing so was to force the respondent to refuse 
joining him in a boarding house, or to compel her to abandon 
him in time if she did. This was her theory of his actions 
and motives, and she was entitled to prove it if she could. 

If a jury would be bound to infer this from the testimony, it 
would present a case of fraud upon the law and upon the re- 
spondent, which ought and would prevent a divorce upon his 
application. 

I cannot see why fraud and chicanery are not to have the 
effect to defeat a party practicing them, in an attempt to re- 
scind the marriage contract, as well as in every other case ; 
yet it seems sometimes to be regarded as an exception to the 
rule that fraud vitiates whatever it touches. Unless we regard 
a wife as possessing "no rights which the law is bound to 
respect," we are bound to protect her against the fraud of her 
husband when it may go to affect her dearest rights, as we 
would against force and violence. If a scheme be disclosed to 
get rid of a wife, by exposing her to insult before strangers 
until she shrinks from and abandons her persecutor, is he to be 
rewarded by a rescission of his marriage bonds, just as if he had 
acted honestly, and she wilfully and maliciously ? Verily, no. 
She may defeat his unworthy attempts by showing that her 
refusal to follow him was to avoid his schemes to get rid of her, 
and not through wilfulness and malice, with just the same 
effect as if she had gone to him and suffered and endured, until 
she could endure no longer. The testimony offered was a step 
in the line of proof to show a scheme to get rid of the respon- 
dent, and when received, it might or might not have proved it, 
just as the jury might determine. But it ought to have gone 
to them. If fraud be admissible to be set up against such an 
application, and we have said it is, then the testimony ought 
to have been admitted on that ground. Great latitude of 
proof is allowable in an issue of fraud, or where it may be 
alleged and is material to be proved. 

Notice of the special matters to be given in evidence might 
have been required from the respondent beforehand, but it 
was not. And as there was no rule of court requiring it to 
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be given, and no demand for it, we think the testimony was 
not properly rejected for the want of it, as the learned judge 
held. 

This is about what we ruled in Brenig v. Brenig, 2 Casey, 
161. In Garrett v. Garrett, 4 Yeates, 244, a non-suit was 
granted for want of notice of special matter, but with leave 
to take it off, which was afterwards done. It will be remem- 
bered that this was against the libellant, whose libel was de- 
fective in specification. There was surprise in that case, in 
offering new matter different from that disclosed by the libel. 
Nothing like that appears to have been claimed here. We 
think the want of notice of special matters not required by 
rule of court, or by any special order, was not a ground for 
refusing the evidence offered. It may be good practice to 
give notice or to call for it; it saves controversy ; but if neither 
be done, it would be a peculiar case which would justify a 
rejection of testimony on the ground of want of notice, when 
that is for the first time suggested in the midst of a trial. 
Such we think was not this case. The reasons thus given as 
to these two complaints of error, are sufficient to require us 
to reverse the decree of the court below. 

Must we send the case back to be retried on the issue ? 
We think not. When we inspect the record there was, 
properly speaking, no issue in the case within the meaning of 
the Act of Assembly. A jury seems to have been sworn to 
try the case between the libellant and respondent, on the libel 
and answer. But the Act of Assembly provides for a jury 
only when either party shall desire any matter of fact, which 
is affirmed by one party and denied by the other to be so tried. 
That does not appear by the facts as presented to have been the 
case. The jury were brought in seemingly as assistants to the 
court, when they were really not necessary. The decree was 
by the court, on bill, answer and proof, and is here on appeal 
and subject to be disposed as if no jury had sat in the case. 
We will therefore dispose of the case as we conceive the merits 
under the evidence require. 

We are of opinion, from a careful consideration of all the 
testimony, and drawing all legal inferences from it, that the 



342 ANGIEE v. AKGIER. 

libellant is not entitled to claim a divorce from his wife. We 
think it shows that the application was not made " in sincerity 
and truth," for the causes set forth, viz., the desertion of the 
wife ; but that, that as a cause, so far as shown and claimed, 
was the result of the management, scheming and colorable con- 
duct of the applicant. We hold that where such conduct has 
reacted on the conduct of the wife, so as to keep her absent 
from her husband, who has left her and her abode, it neces- 
sarily meets the allegation of wilful desertion, and deprives him 
of the right to claim advantage of certain acts and conduct 
which he has promoted and designed. As in all other cases 
in equity, the applicant must be rectus in curia, have a good 
cause, and the respondent a bad one. This must always be the 
case where the divorce is resisted. The party who would win 
in such a contest, must be clear of everything which is charged 
as a cause of separation against the opposite party. 

We will refer to a few of the facts disclosed by the testimony, 
observing that no portion of it not noticed specially does in the 
least, in our opinion, raise a counter current to that produced 
by the facts to be noticed. 

In the summer of 1866, the respondent being absent at New- 
port, with the assent of the libellant, he suddenly commenced 
to break up his residence, and on being remonstrated with for 
doing so by the respondent's father, he made as an excuse the 
statement, that his establishment was too expensive for his cir- 
cumstances. To obviate this, Mr. Smith offered to undertake 
to defray all the expenses of his daughter, the respondent, and 
eventually proposed to pay rent for the house, in a sum equal, 
as it turns out, to that for which the libellant rented it to another 
party, viz., $2,000 per year. Met as to the objection of expense 
the libellant declared in substance, that it was useless to insist 
on his keeping up the establishment, "that they," meaning him- 
self and wife, " could not live happily together," exclaiming, 
"why don't she give me a divorce, or grant me a divorce ?" This, 
unexplained, cannot but be regarded as the key-note to all his 
after conduct. 

He proceeded to break up the establishment; and on the 30th 
of August, 1866, addressed to his wife, who had been absent, 
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with his consent, as already seen, for some time, the following 
note : 

" Mrs. Angier : I have taken rooms and board for you and 
myself, at Mrs. Neilson's, N. W. corner of Broad and Locust 
streets. On Monday next they will be ready for occupancy; 
please have the furniture belonging to you, removed from 2031 
Walnut street, (former residence), or give me such directions 
as may be necessary about it. There are certain articles about 
the house belonging to me, which I will remove. Yours, truly." 

To any mind, and especially a wife's, this meant separation, 
if words mean anything. It was withdrawal on his part, and 
a setting off her goods and chattels to her, as if it were no 
longer intended that she was to live with him, with a personal 
reclamation of his own from their joint possession, for his own 
enjoyment and use. Their home was thus broken up, when its 
occupancy might have been continued almost without expense, 
and his wife notified in the coldest manner, of rooms taken, 
and to be " ready for occupancy on Monday next." No one 
could make out of this a desire on his part for the society of 
his wife. She could read nothing but a wish for separation, 
interpreted in the light of his impatient exclamation of a desire 
for a divorce, and his refusal of indemnity against expense by 
his father-in-law, who was amply able to make it good. This 
offer she could hardly believe was refused from delicacy and a 
disinclination to avail himself of gratuitous support from friends. 
She must have known that he had been the recipient of very 
large sums already from her father and brother, amounting in 
the aggregate, as his schedule in bankruptcy shows, to between 
thirty and forty thousand dollars. The respondent replied to 
this note within a day or two, and remonstrating against his 
breaking up their home without knowledge or assent by her ; 
reminding him of past unkind treatment at home, andafter all 
this, desiring to take her to a boarding house, "where," as she 
says, " strangers might be witnesses to the treatment she had 
been subject to :" she concluded by saying, " I intend returning 
(from Newport) on Saturday ; ready to return to you whenever 
you express a wish to that effect, and provide a suitable resi- 
dence." 
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Neither to the charges of bad treatment or the offer to return 
did the libellant ever reply, either to assure her he wished her 
to come to and live with him, or that he had procured a proper 
residence for her. She did not decline to join him, but wished 
some sign or token that it was desired, and that a fit place was 
provided. If he had desired her presence after having broken 
up her home without consulting her, it was his duty to have said 
so ; but he did not, and in two days after her return to the city, 
to the house of her brother, without a sign or a wish that she 
should follow him, he charges desertion upon her. 

Without recapitulating the facts in proof further, it is appar- 
ent, we think, that the boarding house project was a scheme to 
effect a separation. He rented his own house, in which they 
had lived, for $2,000 per year, and took rooms at Mrs. Neil- 
son's, at the rate of $2,000 a year. There was no great econ- 
omy in this, especially as he was offered to be indemnified 
against every expense of his wife at his old residence. It is 
evident therefore he did not expect nor wish that his wife 
should come to the boarding house and live with him. This 
seems plain from his whole conduct, but especially does it appear 
from the testimony of Mrs. Neilson, of whom he engaged rooms. 
She says " he engaged two rooms for himself and wife, with the 
understanding that if she (his wife) went to Europe, his father 
was to come in her stead." Where this idea originated of her 
going to Europe we are not informed by the testimony, but are 
obliged to presume that the rooms were not taken with any 
intention of their ever becoming the home of his wife. This, 
and numerous other things in the testimony, show such an 
apparent case of management and scheming on part of the libel- 
lant to provoke desertion on part of his wife, as acquits her of 
the charge of wilful and malicious, desertion, and proves him 
guilty of .practising such bad faith in exhibiting his bill for a 
divorce from the bonds of matrimony, as required the court below 
to dismiss his bill as unfit, under the testimony, to be granted. 
Considering the case on its merits, as we have done, we do not 
find that the libellant has made out any such case of wilful and 
malicious desertion of the wife as is required in law to be the 
foundation for a decree of divorce, but are constrained to con- 
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elude from the evidence, that whatever of desertion there was 
in the case was brought about by the acts of the libellant him- 
self, and that he is not entitled to the decree he seeks. 

Decree of the court below is reversed, and the libellant's bill 

is dismissed at his costs. 



Among the causes of divorce which 
have been established by statute in 
nearly all the American states is 
" desertion," or, as it is sometimes 
called, " abandonment" of the matri- 
monial habitation by either party for 
a certain period, varying in the seve- 
ral states from one to five years. The 
statutes usually require the desertion 
to be " wilful" or " malicious" (though 
it is suggested that these words are 
implied in the ordinary as well as 
the legal meaning of desertion), and 
all describe substantially the same 
offence. It will be seen that the de- 
cisions of the courts (to the principal 
of which we shall refer) have estab- 
lished a tolerably uniform construc- 
tion on the various points which have 
arisen. 

1. The desertion must be wilful, 
or, in other words, it must be deser- 
tion, not mere absence. Thus in Free- 
land v. Fretland, 19 Mo., 354, Gam- 
ble, J., said : " When absence of 
either party is charged by the other 
as a ground for divorce, it must be 
such as the statute makes a cause of 
divorce," and an allegation that the 
wife left " without any cause what- 
ever, and has been absent for more 
than two years," was held insufficient, 
as it should have been averred that 
the continuance was without cause. 
It is generally held, therefore, that 
the full ingredients of wilful and ma- 
licious desertion must be averred and 
proved affirmatively : Jennings v. 
Jennings, 2 Beasley, 238 ; Cook v. 
Cook, Id., 263 ; Ingersoll v. Jngersoll, 

Vol. XVIII.— 22 



13 Wright, Pa., 249 ; Smith v. Smith, 
12 N. H., 81 ; Kdge v. Kdge, 3 Mete, 
255; Stewart v. Stewart, 2 Sneed, 
591 ; Butledge v. Butledge, 5 Id., 554 ; 
McCoy v. McCoy, 3 Ind., 555. Evi- 
dence to show that the absence was 
not wilful desertion is, therefore, ad- 
missible, as held in the principal case. 
Word v. Word, 29 Ga., 281. In Mor- 
rison v. Morrison, 20 Cal., 431, how- 
ever, it was held that the intent to 
abandon may be inferred from the 
fact of leaving without apparent 
cause, and plaintiff need not show af- 
firmatively that there was no cause — 
none appearing, the law will not pre- 
sume one. 

2. As the absence must be wilful, 
an agreement to separate is a bar to 
divorce for desertion : Butler v. But- 
ler, 1 Parsons, 329; Scott v. Scott, 
Wright, 469 ; Mansfield v. Mansfield, 
Id., 284; Jones v. Jones, 13 Ala., 
145; Crow v. Crow, 23 Ala., 583; 
Simpson v. Simpson, 31 Mo., 24 ; Van 
Voorhees v. VanVoorhees, Wright, 
636. So also is consent to the sepa- 
ration, though it may not amount to 
an actual agreement, or any course of 
conduct naturally calculated to pro- 
duce it. Thus in Crow v. Crow, 23 
Ala., 583, the husband deserted his 
wife, but shortly after sent a third 
person to her to see if the difficulties 
could not be settled, and she replied 
that she " had made up her mind not 
to live with him any longer." This 
was held to be such evidence of con- 
sent to the separation as to bar her 
application for divorce. See also 
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Sutler v. Butler, 1 Parsons, 329 ; 
Qrayy. Gray, 15 Ala., 779 ; McCor- 
mick v. McCormick, 19 Wis., 172, and 
Lea v. Lea, 8 Allen, 418. 

3. So it has been held that such 
conduct on the part of the husband 
as forces the wife to leave him, is not 
only a bar to his application for di- 
vorce on the ground of desertion, but 
is, in fact, a desertion by him. "If, 
said Baetol, J., in Levering v. Lev- 
ering, 16 Md., 213, " a man fails to 
supply his wife with such necessaries 
and comforts of life as are within his 
reach, and by cruelty compels her to 
quit him and seek shelter and protec- 
tion elsewhere, we should have no 
hesitation in saying it would be as 
much an abandonment of her by him 
as if he had deserted her and gone 
away himself." To the same effect 
are Wood v. Wood, 5 Iredell, 681 ; 
Morris v. Morris, 20 Ala., 168 ; Gamp 
v. Camp, 18 Texas, 528 ; Fellows v. 
Fellows, 31 Me., 342 ; Sykes v. Hal- 
stead, 1 Sandf., 483. 

It was mainly upon these grounds 
that the breaking up of his house- 
hold was rather an act of desertion 
by the libellant than by his wife, and 
that his conduct showed that in " sin- 
cerity and truth" he consented to her 
absence, that the principal case was 
decided ; and assuming the inferences 
to be correctly drawn from the facts 
(as indeed there appears no reason to 
doubt), the decision is in entire har- 
mony with the course of the Ameri- 
can authorities. A very similar case 
in its circumstances, though the ques- 
tion was not as to divorce, but as to 
the husband's liability for necessaries 
furnished the wife, was Walker v. 
Laighton, 11 Foster, 111. In that 
case the husband left his family, and 
went to reside in another house with 
his mother. Subsequently he went to 



his former house, put up a placard 
" to let," and told his wife and daugh- 
ters to pack up their things, and he 
would send a carriage to take them 
to his home. At the same time he 
told his wife that she need not expect 
any happiness, for she would have 
none ; he would take his family 
where he pleased — to Europe or to 
Illinois ; they must go where he said, 
and see whom he pleased ; none of 
their friends should come to see them ; 
if they did he would shoot them on 
the spot, etc. The wife refused to go. 
Bell, J., said : " We have consid- 
ered with care what was then said, 
and our conclusion is, that what was 
said by the husband on that occasion, 
completely disproves any sincere wish 
that his wife and daughters should 
remove to his residence to live with 
him. It was a formal request to them 
to go to his house, but it was accom- 
panied with such threatening lan- 
guage and such unreasonable claims 
upon them as were calculated, and as 
it seems to us, must have been de- 
signed to prevent their removal," and 
he was held liable for necessaries sup- 
plied. 

So in Fishli v. Fishli, 2 Littell, 337, 
the husband deserted the wife shortly 
after marriage, and avowed his inten- 
tion not to live with her any more. 
She moved to another state in search 
of employment. Shortly before the 
statutory period for divorce had 
elapsed, he wrote her a letter, offer- 
ing to support her in his own house 
or elsewhere, but not indicating any 
change in his purpose not to treat her 
as his wife. The Court said : " Nor 
do we think the offer made in the 
letter he exhibits, of supporting her 
in his own house or elsewhere, calcu- 
lated to defeat her right to a divorce. 
The letter is dated a few weeks before 
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the lapse of two years from the time 
he had left her ; and if the offer had 
been of a character, and made in a 
manner which she ought to have ac- 
cepted, it would have been entitled to 
great consideration, if not to conclu- 
sive effect. * * * The offer was 
not to live with her in the relation of 
husband and wife, and she was not 
bound to accept an offer to stand in 
any other relation. But the manner 
in which the offer was made is no less 
objectionable than the matter of it. 
The whole circumstances, in fact, 
evince that the offer was made, not 
with a sincere wish that it should be 
accepted, but that in truth, it was a 
mere artifice, devised with the hope 
of thereby defeating the right of com- 
plainant to a divorce, which, in the 
lapse of a few weeks would be com- 
plete." See also Qillinwaters v. Gil- 
linwaters, 28 Mo., 60, and Sykes v. 
Halttead, 1 Sandf. 483. 

4. But a consent to the separation, 
which appears to have been induced 
by a desire of reconciliation and peace, 
and to have been followed by efforts 
to procure the absentee's return, will 
not bar a decree for abandonment: 
Leavitt v. Leavitt, Wright, 719. 

5. But though there must be both a 
separation and the intention to aban- 
don, yet they need not be identical in 
time of commencement. If one party 
should leave the other on business or 
by consent, for a time only, and should 
afterwards determine not to return, 
the desertion would be held to com- 
mence from the time the intention to 
abandon was formed : Butler v. Sut- 
ler, 1 Parsons, 329 ; Fulton v. Fulton, 
36 Mi., 517 ; Finkard v. Finkard, 14 
Tex., 356 ; Feed v. Reed, Wright, 224. 
In Conger v. Conger, 2 Beas., 286, a 
contrary view seems to have been 
taken, though perhaps nothing more 
is meant to be decided than that the 



subsequent change of intention would 
not make the original separation a 
desertion ab initio, a decision entirely 
in harmony with the other cases. 

II. 1. The desertion must be not 
only wilful but continuous for the full 
period prescribed by the statute, and 
a return or a proper offer to return 
within that time will be a bar to 
a divorce: Fulton v. Fulton, 36 Mi., 
517. And where the wife left the 
husband, but returned and offered 
to live with him, and he refused to 
receive her and neglected to provide 
for her, or give her permission to 
return to his house for the statutory 
period, the court held that this was 
desertion by him, and made a decree 
of divorce on her petition : Fellows v. 
Fellows, 31 Me., 342 ; Grove's Appeal, 
1 Wright, Pa., 443. 

2. But the return or the offer to 
return must be in good faith, and 
must be coupled with no improper or 
unreasonable conditions or restric- 
tions. Thus where the wife who had 
left the husband, went to his house 
with some, friends and offered to re- 
turn and live with him, on condition 
that a stepson who had been forbidden 
the house should be allowed to visit 
her, it was held that such an offer was 
not enough . to terminate the deser- 
tion : Fulton v. Fulton, 36 ML, 517. 
So an offer to return on condition that 
the husband's sister should not live 
in the house was held bad : Hanbery 
v. Hanbery, 29 Ala., 719; and in 
McCutchen v. McQahay, 11 Johns , 
281, where the wife left the husband, 
and after twelve years sent a third 
person to the husband to effect a re- 
conciliation, but refused to go herself 
and the husband was not informed 
that she requested or authorized the 
application, and he refused to take 
her back, it was held in an action for 
board and lodging that he was not 
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liable. See also, McGahay v. Wil- 
liams, 12 Johns., 293 (the same case, 
but the wife having proved an uncon- 
ditional offer to return, the husband 
was held liable), and Blowers v. Stur- 
tevant, 4 Denio, 46. 

3. In Powell v. Powell, 29 Vt., 148, 
however, the court, though fully re- 
cognizing the general principles above 
stated, reached a different conclusion 
upon the facts in a very similar case. 
The parties had married at Milton, 
Vt., where they lived a short time 
and then removed to New York. The 
husband returned to Milton, but the 
wife refused to go with him " to live 
near his relatives." He urged her to 
return, and told her anytime she con- 
cluded to live with him, to let him 
know and he would send her money 
to come with. She persisted in her 
refusal, and he filed a libel for divorce 
on the ground of desertion, but the 
court refused a decree, and in deliver- 
ing the opinion, Eedfield, C. J., said, 
" Now while we recognize fully the 
right of the husband to direct the 
affairs of his own house, and to deter- 
mine the place of abode of the family, 
and that it is in general the duty of 
the wife to submit to such determina- 
tions, it is still not an entirely arbi- 
tary power which the husband exer- 
cises in these matters. He must exer 1 
cise reason and discretion in regard to 
them. If there is any ground to con- 
jecture that the husband requires the 
wife to reside where her health or her 
comfort will be jeoparded, or even 
where she seriously believes such re- 
sults will follow, which will almost 
of necessity produce the effect, and it 
is only upon that ground that she 
separates from him, the court cannot 
regard her desertion as continued from 
mere wilfulness." 

4. Upon a similar view of the duties 
of husband and wife, the Supreme 



Court of Pennsylvania held in Bishop 
v. Bishop, 6 Casey, 412, that a refusal 
of a wife to accompany her husband 
in emigrating to a foreign country, is 
not in itself a desertion in the mean- 
ing of the statute. 

In Oleason v. Gleason, 4 Wise, 64, 
it was held that a refusal by a wife to 
accompany her husband in a change 
of residence from Massachusetts to 
Wisconsin would be desertion, but the 
libellant must show that the refusal 
was unreasonable. He should at least 
show that her health was such as to 
enable her to bear the journey. But 
in Hardenburgh v. Hardenburgh, 14 
Cal., 654, the Supreme Court of Cali- 
fornia held, not only that a refusal to 
accompany the husband in a change 
of residence from New Jersey to Cali- 
fornia, was desertion, but that the 
refusal, unless explained, would be 
sufficient evidence of the desertion. 
In the course of the opinion, Cope, 
J., said, " We have no doubt that the 
refusal of the wife to accompany the 
husband on a change of his residence, 
followed by an actual cessation of 
matrimonial cohabitation, or unat- 
tended by any excusing or explana- 
tory circumstances would constitute 
sufficient evidence of desertion to 
authorize a divorce. We do not see 
upon what principle a different rule 
could be maintained, for whether the 
wife abandon the residence of the 
husband, or refuse to follow him upon 
a change of his residence, the result, 
in fact, is the same, and the legal con- 
sequence should be the same also." 

In that case, however, the court was 
of opinion, that on the evidence the 
wife was justified in regarding the 
offer to take her to California, as ad- 
dressed to her own choice and not to 
her duty to obey, and a divorce was 
therefore refused. 

J. T. M. 



